


TINTIN  SHOP, FUJIAN  LANGSHEN,
FUTONGSHANGMAOYOUXIANGONGSI,
FUZHOUMUXIAOHUWAIYONGPINDIAN,
GEM WEN, GLAMOUR LIFE CO., LTD, GOOG
AGAIN  FLAGSHIP  STORE, GROOVE
COVERAGE, GUANGZHOU WHEELER CO.,

LTD, HANGWEI,
HANGZHOUJINGPINBAOBAO,
HEAD324BIRD, HEFANGXIANGSTORE,

HEKOGUANGHUAA4823, HELLO BEAUTY
GIRL, HEREIN, HUASHENG COMPANY LTD,
HUPING-WELL, IREVIN SHOP, JACKLUQO'S
SHOP, JACKYANGS, JMZ, JUST A START,
KISMET INTERNATIONAL,
LABOUTIQUEDESTOONS, LANCE SHOP,
LHQ_SHORP, LIFTCART, LIIFASHION,
LIJUAN_SUM, LINLI SHOP, LINLINSHIPIN,
LINQUANSHOP, LINSAISAI,
LIPENGJINGPINDIANPU, LIVING AT HOME,
LIYING FASHION, LIJSTORE1, LU LU MIN
SHOP, MAOGEGE, MQSTYLE
INTERNATIONAL, MULTI LEGEND,
NANANA, NEVCO, NEW CL, NEW GOOD
GOODS, NEW WORLD NEW LIFE,
NONGNONG, PATRA, PENGMEI JINGPIN
DIANPU, QIAO FENG CHOU, RAOHUIYUAN,
RUNSHION,
SHANGHAIHUWAIYUNDONGSHANGMAO
YOUXIANGONGSI,
SHENZHENSHISHENGNUOSIKEJIYOUXIAN
GONGSI,
SHENZHENSHIYTYOUWENJULIPINYOUXIA
NGONGSI, SHIMAOYONGTONG, SHIRLY
STORE, SHURRIKTOYS, SIADE-EYS888, SIX
STAR TRADING CO., LTD., SO FASHION
2015, SOMETIMES321, SPARTANS411,
SPORT SCOPE, SPRINGBUY, SUN DIGIMON
SPECIAL COUNTER, SUPER STORE, SVEN
STORES, TEENAGE DREAM, THE
COLOURFUL LIFE, THE DEBUT, THE LIFE
STORE, THINK1989, THREE  TREE,
TIANTIANS, TIANTIANTOP,
TINGTINGGUAIGUAI, TOP1STORE_JIANG,
TRIUMPH GENUINE YONG JU,
VAITEX4YOU, VIVIAN ZHAO
INTERNATIONAL, VK BEAUTY CO..LTD,
WANGXIN8520, WASH, WGHZ TEAM, WGTD




WHOLESALE CO.,LTD., WOMEN'S FASHION
TOOLS, WUHAN SHANG QUAN TRADING
CO., LTD.,, WUYOU, XIAMEN HONGXIN
ELECTRONIC, XUKE INTERNATIONAL
TRADE CORPORATION, XXNNCC, YIDEA,
YINSHUNLONG, YIWU FASHIONSHOW
ECOMMERCE CO.LTD, YIWU PUER E-
COMMERCE, YIWU PUER E-COMMERCE
CO.,LTD, YONGMAOGIFTS, YOUNG STYLE,
YOUNG-FOREVER, YUANZHENZHEN,
YUEBO88YUEBOO1, ZALA TRADE,
ZFQLP16, ZHANGHONGMEI830 and
ZHANGYUEXIN,

Defendants




CONFIDENTIAL/FILED UNDER SEAL
NOT TO BE OPENED EXCEPT BY ORDER OF THE COURT

DECLARATION OF BRIEANNE SCULLY'!

I, Brieanne Scully, hereby declare as follows:

1. 1am an attorney with the law firm of Epstein Drangel LLP (“Epstein Drangel”), located at
60 East 42" Street, Suite 2520, New York, New York 10165 and represent Plaintiff Mattel,
Inc. (“Mattel” or “Plaintiff”) in the above-referenced action. | make and submit this
declaration in connection with Mattel’s ex parte application for the following: 1) a
temporary restraining order; 2) an order restraining assets and Merchant Storefronts; 3) an
order to show cause why a preliminary injunction should not issue; 4) an order authorizing
bifurcated and alternative service by electronic means and 5) an order authorizing
expedited discovery against the above-named Defendants, Third Party Service Providers
and Financial Institutions, in light of Defendants’ intentional and willful offerings for sale
and/or sales of Counterfeit Products (as defined infra) (“Application”).

2. Epstein Drangel represents Plaintiff in intellectual property matters and has been trained
by Plaintiff on how to identify Counterfeit Products.

3. Based on my research, Wish.com is a San Francisco, California-based, online marketplace
and e-commerce platform owned by ContextLogic, Inc., a Delaware corporation
(“ContextLogic”), that allows manufacturers and other third-party merchants, like
Defendants, to advertise, distribute, offer for sale, sell and ship their retail products, which,
upon information and belief, originate primarily from China,? among other locations,

directly to consumers worldwide and specifically to consumers residing in the U.S.,

1 Where a defined term is referenced herein and not defined herein, the defined term should be understood as it is
defined in the Complaint or Application.

2 See Armando Roggio, Ecommerce Lessons from the Wish Shopping App, PRACTICALECOMMERCE (Jan. 7, 2015),
available at https://www.practicalecommerce.com/Ecommerce-Lessons-from-the-Wish-Shopping-App.
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including New York (hereinafter, “Wish™).

4. As one of the leaders of the worldwide e-commerce and digital retail market, Wish has
generated billions in sales worldwide.?

5. My research also revealed that international marketplaces, including the U.S., make up a
significant percentage of sales made on Wish. For example, online sales account for 8.6%
of all retail transactions in the U.S., and nearly 8% of online shopping by teenagers was
performed using Wish, which is second only to Amazon.com.* On Cyber Monday of 2017,
Wish accounted for 6.2% of teenager spending.®

6. Currently, Wish is valued at over $8 billion, which is more than the market value of three
of the largest traditional retailers in the U.S.®

7. Between June 2014 and May 2015, nearly 100 million distinct User Accounts were
registered on Wish, and currently, Wish claims a base of over 300 million users.’

8. My research also revealed that Wish uses the internet, including Facebook, Google and
Pinterest, to market itself and the products offered for sale and/or sold by its third-party
merchant users to potential consumers, particularly in the U.S. In fact, Wish is one of the

top-five largest advertisers on the aforementioned popular search engines and social media

3 See Connie Loizos, Wish is Raising Again, and Giving Late-Stage Investors Protection, TECHCRUNCH.COM (Oct.
28, 2016), https://techcrunch.com/2016/10/28/wish-is-raising-again-and-giving-late-stage-investors-protection/.

4 See Deena M. Amato-McCoy, Study: Teens Twice as Likely to Shop Online Than Adults, CHAINSTOREAGE.COM
(Oct. 16, 2017), https://www.chainstoreage.com/technology/study-teens-twice-likely-shop-online-adults/.

> See Marianne Wilson, Teens hot on Black Friday, but cool on Cyber Monday, CHAINSTORAGE.COM (Nov. 29, 2017),
https://www.chainstoreage.com/real-estate/teens-hot-black-friday-cool-cyber-monday/.

& See Parmy Olson, At $8.5 Billion, Shopping App ‘Wish’ Is Now Worth More Than Sears, Macy’s and JC Penney
Combined, FORBES, https://www.forbes.com/sites/parmyolson/2017/09/20/wish-8-billion-funding-
amazon/#c360ab961eld.

" See Greg Bensinger, Wish, a Direct-From-China Shopping App, Lures Bargain Hunters, WALL STREET JOURNAL
(May 19, 2015), https://www.wsj.com/articles/wish-a-direct-from-china-shopping-app-lures-bargain-hunters-
1431909072; WISH.com, https://www.wish.com/careers.
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websites.® In 2015, Wish spent approximately $100 million on advertisements on
Facebook alone.®

9. As recently addressed in news reports® and as reflected in the federal lawsuits filed against
third-party merchants offering for sale and selling infringing and/or counterfeit products
on Wish,*! an astronomical number of counterfeit and infringing products are sold and/or
offered for sale on Wish at rampant rates.*?

10. According to the Better Business Bureau’s accredited business profile of Wish.com, Wish
has received at least 1,368 total customer complaints in the last three (3) years alone, and
the vast majority of those complaints (828) concern problems with the products on Wish.*®

11. Despite the fact that the Wish has a system in place to report intellectual property
infringement, sellers of counterfeit and/or infringing products frequently re-post their
listings for such products on their respective Merchant Storefronts on Wish once taken
down or open a new User Account and/or Merchant Storefront on Wish under a different
seller name and post the same listings for counterfeit and/or infringing products.

12. Pursuant to Wish.com’s Terms of Service, if “the merchant conducts above restricted

activities or violates this provision, the merchant should pay USD $500 as penalty per

8 See  SENSORTOWER, MOBILE  ADVERTISING ATLAS, Q2 2017 REPORT, available at
https://s3.amazonaws.com/sensortower-itunes/Quarterly+Reports/Sensor-Tower-Q2-2017-Ad-Intel-Data-
Digest.pdf?=landing.

% See Jason Del Rey, Meet Wish, the $3 Billion App That Could Be The Next Walmart, REcODE (Dec. 28, 2015),
available at  https://www.recode.net/2015/12/28/11621724/meet-wish-the-3-billion-app-that-could-be-the-next-
walmart.

10 See Andi Sykes, Specialized Wages Ware on Counterfeiters (Dec. 9, 2016), available at
http://singletrackworld.com/2016/12/specialized-wages-war-on-counterfeiters/.

11 See, e.g., Specialized Bicycle Components, Inc. v. in-style1820, et al., Civil Case No. 16-cv-62711 (S.D. FI. Nov.
17, 2016) and David Gilmour Music Ltd. v. The Partnerships and Unincorporated Associations Identified on Schedule
“A,” Civil Case No. 17-cv-7763 (N.D. 1ll., Nov.1, 2017).

12 See Tom Hoffarth, Lakers’ Wish List Cheapened by the Dozen, DAILY NEws (Sept. 22, 2017), available at
http://www.dailynews.com/2017/09/22/hoffarth-lakers-wish-list-cheapened-by-the-dozen/.

13 See Better Business Bureau Accredited Business Profile, Wish.com, available at https://www.bbb.org/us/ca/san-
francisco/profile/ecommerce/wishcom-1116-443655/complaints.
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incidence.” Wish.com’s Terms of Service include prohibitions on a merchant being
involved with the sale of “any third-party’s copyright, patent, trademark, trade secret or
other proprietary or intellectual property rights or rights of publicity or privacy.”**

13. Given our experience in policing against counterfeiters on Wish and other similarly-
situated online marketplaces, sellers operating Merchant Storefronts, like Defendants,
often use evasive tactics, such as aliases, false addresses and other incomplete
identification information to conceal their identities and avoid detection. These tactics
commonly are used to attempt to circumvent restraining orders and other remedies issued
with prior notice, by disappearing or claiming ignorance of their responsibilities while
simultaneously destroying any evidence of their counterfeiting actions and draining their
financial accounts.

14. Further, based upon my research and upon information and belief, because Wish does not
require sellers to display their registered business name or trade name, contact name,
complete address or any other contact information, sellers, like Defendants, use Wish as a
means for selling infringing and/or counterfeit products with almost total anonymity.

15. Additionally, my experience has shown that sellers on Wish and other similarly-situated
online marketplaces often use shipping or delivery services, such as EMS and DHL, as
well as ePacket, that provide minimal tracking and/or use false or incomplete return
addresses to further conceal their identities.*®

16. On behalf of Plaintiff, we retained New Alchemy Limited (“NAL”), a company that

provides trademark infringement research services, to investigate and research

14 WisH.coM TERMS OF SERVICE, available at https://merchant.wish.com/terms-of-service.
15 See Connie Loizos, Wish is Raising Again, and Giving Late-Stage Investors Protection, TECHCRUNCH.cOM (Oct.
28, 2016), available at https://techcrunch.com/2016/10/28/wish-is-raising-again-and-giving-late-stage-investors-

protection/.
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manufacturers, wholesalers and/or third-party merchants offering for sale and/or selling
products bearing and/or using the Thomas & Friends Marks and/or marks that are
confusingly similar to, identical to and constitute an infringement of the Thomas & Friends
Marks and/or displaying and/or incorporating the Thomas & Friends Works and/or works
that are substantially similar to, identical to and constitute infringement of the Thomas &
Friends Works and/or otherwise infringe Plaintiff’s Thomas & Friends Products
(“Counterfeit Products”) on Wish.

17. It is our experience that discovery will reveal that certain Defendants are related insofar as
they engage in coordinated operations involving the manufacturing, distributing, offering
for sale and sale of Counterfeit Products.®

18. Additionally, Defendants” Merchant Storefronts share unique identifiers, such as design
elements along with similarities in price, description of the goods offered and of the
Counterfeit Products themselves offered for sale.

19. Through visual inspection of Defendants’ listings for Counterfeit Products (“Infringing
Listings”), we confirmed that the products that each Defendant offered for sale using
virtually identical copies of the Thomas & Friends Marks and/or Thomas & Friends Works
are, in fact, Counterfeit Products.

20. A representative sample of true and correct images of the Counterfeit Products taken from
Defendants’ Infringing Listings in comparison to true and correct images of Plaintiff’s
authentic Thomas & Friends Products are attached hereto as Exhibit A and incorporated
herein by reference.

21. Additionally, our visual inspection of the Infringing Listings revealed that certain

16 For example, in a similar case involving the sale of counterfeit toys on Wish by China-based defendants, preliminary
discovery and a subsequent initial investigation connected seven of the defendants as related entities. See WowWee
Group Limited, et al. v. HAOQIN, et al., No. 17-cv-9893 (WHP) (S.D.N.Y Jan. 9, 2018).
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22,

23.

24,

25.

26.

Defendants offer the Counterfeit Products through Wish at below-market prices.

In light of the multiple Defendants involved in this action, most of whom are shipping the
same from China with significant lead times (potentially causing an unnecessary and
unreasonable delay in the filing of this action), since we are able to confirm with certainty
that the Counterfeit Products offered for sale by each Defendant in the Infringing Listings
are, in fact, counterfeit, through the visual inspection of the Infringing Listings, the low
prices at which Defendants are offering the Counterfeit Products and because no authentic
Thomas & Friends Products whatsoever are available on Wish, we have not instructed
NAL to complete the purchases for the Counterfeit Products from each and every
Defendant.

Our firm specifically made five (5) purchases of Counterfeit Products from a representative
sampling of Defendants. True and correct copies of the Order Confirmations are attached
hereto as Exhibit B and incorporated herein by reference.

We also reviewed each of Defendants’ User Accounts and Merchant Storefronts and
confirmed that many Defendants use unidentifiable seller names unassociated with a
registered business, manufacturing company or trading company. Moreover, most
Defendants fail to disclose an accurate or complete address or any other contact
information on their respective User Accounts or Merchant Storefronts on Wish.

For this reason and the reasons discussed earlier, the true identities, locations and contact
information of Defendants, as well as the locations of the Counterfeit Products that
Defendants are offering for sale and/or selling, are unclear and virtually impossible for
Plaintiff to obtain independently.

We have used RPost’s online services and confirm that its services include verifying valid

proof of authorship, content and delivery of an email as well as the official time and date
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EXHIBIT A



Authentic Thomas & Friends Product

Defendant

Defendant’s Counterfeit Product

Babysbreathlive

baffin




dx.com

hekoguanghua4823




EXHIBIT B



Defendant Actor









Defendant Animetopia









Defendant baffin









Defendant raohuiyuan
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Defendant Young Style
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