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CONFIDENTIAL/FILED UNDER SEAL
NOT TO BE OPENED EXCEPT BY ORDER OF THE COURT

DECLARATION OF SPENCER WOLGANG'

[, Spencer Wolgang, hereby declare as follows:

1. T'am an attorney with the law firm of Epstein Drangel LLP (“Epstein Drangel”), located at
60 East 42" Street, Suite 2520, New York, New York 10165 and represent Plaintift Spin
Master Ltd. and Plaintiff Spin Master, Inc. (*Spin Master” or “Plaintiffs™) in the above-
referenced action. 1 make and submit this declaration in connection with Plaintiffs’ ex parte
application for the following: 1) a temporary restraining order; 2) an order restraining assets
and Merchant Storefronts; 3) an order to show cause why a preliminary injunction should
not issue; 4) an order authorizing bifurcated and alternative service by electronic means
and 5) an order authorizing expedited discovery against the above-named Defendants,
Third Party Service Providers and Financial Institutions, in light of Defendants’ intentional
and willful offerings for sale and/or sales of Counterfeit Products (as defined infia)
(“Application™).

2. Epstein Drangel represents Plaintiffs in intellectual property matters and has been trained
by Plaintiffs on how to identify Counterfeit Products.

3. Based on my research, Wish.com is a San Francisco, California-based, online marketplace
and e-commerce platform owned by ContextLogic, Inc., a Delaware corporation
(“ContextLogic™). that allows manufacturers and other third-party merchants, like
Defendants, to advertise, distribute, offer for sale, sell and ship their retail products, which,

upon information and belief, originate primarily from China,> among other locations,

" Where a defined term is referenced herein and not defined herein, the defined term should be understood as it is
defined in the Complaint or Application.

? See Armando Roggio, Ecommerce Lessons from the Wish Shopping App, PRACTICALECOMMERCE (Jan. 7, 2015),
available at https://www.practicalecommerce.com/Ecommerce-Lessons-from-the-Wish-Shopping-App.
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directly to consumers worldwide and specifically to consumers residing in the U.S.,
including New York (hereinafter, “Wish™).

4. As one of the leaders of the worldwide e-commerce and digital retail market, Wish has
generated billions in sales worldwide.’

5. My research also revealed that international marketplaces, including the U.S., make up a
significant percentage of sales made on Wish. For example, online sales account for 8.6%
of all retail transactions in the U.S., and nearly 8% of online shopping by teenagers was
performed using Wish, which is second only to Amazon.com.* On Cyber Monday of 2017,
Wish accounted for 6.2% of teenager spending.’

6. Currently, Wish is valued at over $8 billion, which is more than the market value of three
of the largest traditional retailers in the U.S.°

7. Between June 2014 and May 2015, nearly 100 million distinct User Accounts were
registered on Wish, and currently, Wish claims a base of over 300 million users.’

8. My research also revealed that Wish uses the internet, including Facebook, Google and
Pinterest, to market itself and the products offered for sale and/or sold by its third-party
merchant users to potential consumers, particularly in the U.S. In fact, Wish is one of the

top-five largest advertisers on the aforementioned popular search engines and social media

¥ See Connie Loizos, Wish is Raising Again, and Giving Late-Stage Investors Protection, TECHCRUNCIHL.COM (Oct.
28, 2016), https://techcrunch.com/2016/10/28/wish-is-raising-again-and-giving-late-stage-investors-protection/.

* See Deena M. Amato-McCoy, Study: Teens Twice as Likely to Shop Online Than Adults, CHAINSTOREAGE.COM
(Oct. 16, 2017), https://www.chainstoreage.com/technology/study-teens-twice-likely-shop-online-adults/.

® See Marianne Wilson, Teens hot on Black Friday, but cool on Cyber Monday, CHAINSTORAGE.COM (Nov. 29, 2017),
https://www.chainstoreage.com/real-estate/teens-hot-black-friday-cool-cyber-monday/.

¢ See Parmy Olson, At $8.5 Billion, Shopping App ‘Wish' Is Now Worth More Than Sears, Macy's and JC Penney
Combined, FORBES, https://www.forbes.com/sites/parmyolson/2017/09/20/wish-8-billion-funding-
amazon/#c360ab961eld.

7 See Greg Bensinger, Wish, a Direct-From-China Shopping App, Lures Bargain Hunters, WALL STREET JOURNAL
(May 19, 2015), https://www.wsj.com/articles/wish-a-direct-from-china-shopping-app-lures-bargain-hunters-
1431909072; WISH.COM, https://www.wish.com/careers.
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websites.® In 2015, Wish spent approximately $100 million on advertisements on
Facebook alone.”

" and as reflected in the federal lawsuits filed against

9. Asrecently addressed in news reports
third-party merchants offering for sale and selling infringing and/or counterfeit products
on Wish,'" an astronomical number of counterfeit and infringing products are sold and/or
offered for sale on Wish at rampant rates.'?

10. According to the Better Business Bureau’s accredited business profile of Wish.com, Wish
has received at least 1,368 total customer complaints in the last three (3) years alone, and
the vast majority of those complaints (828) concern problems with the products on Wish.!?

I'l. Despite the fact that the Wish has a system in place to report intellectual property
infringement, sellers of counterfeit and/or infringing products frequently re-post their
listings for such products on their respective Merchant Storefronts on Wish once taken
down or open a new User Account and/or Merchant Storefront on Wish under a different
seller name and post the same listings for counterfeit and/or infringing products.

12. Pursuant to Wish.com’s Terms of Service, if “the merchant conducts above restricted

activities or violates this provision, the merchant should pay USD $500 as penalty per

® See  SENSORTOWER,  MOBILE  ADVERTISING  ATLAS, Q2 2017  REPORT,  available  at
https://s3.amazonaws.com/sensortower-itunes/Quarterly+Reports/Sensor-Tower-02-2017-Ad-Intel-Data-
Digest.pdf?=landing.

? See Jason Del Rey, Meet Wish, the $3 Billion App That Could Be The Next Walmart, RECODE (Dec. 28, 2015),
available at  https://www.recode.net/2015/12/28/1162 1 724/meet-wish-the-3-billion-app-that-could-be-the-next-
walmart.

"' See Andi Sykes, Specialized Wages Ware on Counterfeiters (Dec. 9, 2016), available at
http://singletrackworld.com/2016/12/specialized-wages-war-on-counterfeiters/.

"' See, e.g., Specialized Bicycle Components, Inc. v. in-stylel820, et al., Civil Case No. 16-cv-62711 (S.D. FI. Nov.
17,2016) and David Gilmour Music Ltd. v. The Partnerships and Unincorporated Associations ldentified on Schedule
“A," Civil Case No. 17-cv-7763 (N.D. 111, Nov.1, 2017).

'* See Tom Hoffarth, Lakers’ Wish List Cheapened by the Dozen, DALY NEWS (Sept. 22, 2017), available at
http://www.dailynews.com/2017/09/22/hoffarth-lakers-wish-list-cheapened-by-the-dozen/.

¥ See Better Business Bureau Accredited Business Profile, Wish.com, available at https://www.bbb.org/us/ca/san-
francisco/profile/ecommerce/wishcom-1116-443655/complaints.
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incidence.” Wish.com’s Terms of Service include prohibitions on a merchant being
involved with the sale of “any third-party’s copyright, patent, trademark, trade secret or
other proprietary or intellectual property rights or rights of publicity or privacy.™"

13. Given our experience in policing against counterfeiters on Wish and other similarly-
situated online marketplaces, sellers operating Merchant Storefronts, like Defendants,
often use evasive tactics, such as aliases, false addresses and other incomplete
identification information to conceal their identities and avoid detection. These tactics
commonly are used to attempt to circumvent restraining orders and other remedies issued
with prior notice, by disappearing or claiming ignorance of their responsibilities while
simultaneously destroying any evidence of their counterfeiting actions and draining their
financial accounts.

14. Further, based upon my research and upon information and belief, because Wish does not
require sellers to display their registered business name or trade name, contact name.
complete address or any other contact information, sellers, like Defendants, use Wish as a
means for selling infringing and/or counterfeit products with almost total anonymity.

15. Additionally, my experience has shown that sellers on Wish and other similarly-situated
online marketplaces often use shipping or delivery services, such as EMS and DHL, as
well as ePacket, that provide minimal tracking and/or use false or incomplete return
addresses to further conceal their identities.'®

16. On behalf of Plaintiffs. we retained New Alchemy Limited (“NAL™), a company that

provides trademark infringement research services, to investigate and research

' WISH.COM TERMS OF SERVICE, available at https://merchant.wish.com/terms-of-service.

'3 See Connie Loizos, Wish is Raising Again, and Giving Late-Stage Investors Protection, TECHCRUNCH.COM (Oct.
28, 2016). available at https:/techcrunch.com/2016/10/28/wish-is-raising-again-and-giving-late-stage-investors-
protection/.
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manufacturers, wholesalers and/or third-party merchants offering for sale and/or selling
products bearing and/or using the Twisty Petz Mark and/or marks that are confusingly
similar to, identical to and constitute an infringement of the Twisty Petz Mark and/or
displaying and/or incorporating the Twisty Petz Work and/or works that are substantially
similar to, identical to and constitute infringement of the Twisty Petz Work and/or
otherwise intringe Plaintiffs’ Twisty Petz Products (“Counterfeit Products™) on Wish.

17. It is our experience that discovery will reveal that certain Defendants are related insofar as
they engage in coordinated operations involving the manufacturing, distributing, offering
for sale and sale of Counterfeit Products.'®

18. Additionally, Defendants’ Merchant Storefronts share unique identifiers, such as design
elements along with similarities in price, description of the goods offered and of the
Counterfeit Products themselves offered for sale.

19. Through visual inspection of Defendants’ listings for Counterfeit Products (“Infringing
Listings”), we confirmed that the products that each Defendant offered for sale using
virtually identical copies of the Twisty Petz Mark and/or Twisty Petz Works are, in fact,
Counterfeit Products.

20. A representative sample of true and correct images of the Counterfeit Products taken from
Defendants’ Infringing Listings in comparison to true and correct images of Plaintiffs’
authentic Twisty Petz Products are attached hereto as Exhibit A and incorporated herein
by reference.

21. Additionally, our visual inspection of the Infringing Listings revealed that certain

Defendants offer the Counterfeit Products through Wish at below-market prices.

' For example, in a similar case invelving the sale of counterfeit toys on Wish by China-based defendants, preliminary
discovery and a subsequent initial investigation connected seven of the defendants as related entities. See Wowiee
Group Limited, et al. v. HAOQIN, et al., No. 17-cv-9893 (WHP) (S.D.N.Y Jan. 9, 2018).
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22.

23.

24.

25.

26.

27.

In light of the multiple Defendants involved in this action, most of whom are shipping the
same from China with significant lead times (potentially causing an unnecessary and
unreasonable delay in the filing of this action), since we are able to confirm with certainty
that the Counterfeit Products offered for sale by each Defendant in the Infringing Listings
are, in fact, counterfeit, through the visual inspection of the Infringing Listings, the low
prices at which Defendants are offering the Counterfeit Products and because no authentic
Twisty Petz Products whatsoever are available on Wish, we have not instructed NAL to
complete the purchases for the Counterfeit Products from each and every Defendant.

Our firm specifically made five (5) purchases of Counterfeit Products from a representative
sampling of Defendants. True and correct copies of the Order Confirmations are attached
hereto as Exhibit B and incorporated herein by reference.

We also reviewed each of Defendants’ User Accounts and Merchant Storefronts and
confirmed that many Defendants use unidentifiable seller names unassociated with a
registered business, manufacturing company or trading company. Moreover, most
Defendants fail to disclose an accurate or complete address or any other contact
information on their respective User Accounts or Merchant Storefronts on Wish.

For this reason and the reasons discussed earlier, the true identities, locations and contact
information of Defendants, as well as the locations of the Counterfeit Products that
Defendants are offering for sale and/or selling, are unclear and virtually impossible for
Plaintiff to obtain independently.

We have used RPost’s online services and confirm that its services include verifying valid
proof of authorship, content and delivery of an email as well as the official time and date
an email was sent and received.

[t is our experience that sellers of counterfeit and/or infringing products, such as
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Defendants, are in constant communication with each other and regularly participate in
online chatroom discussions involving illegal counterfeiting activities, pending litigation
and potential new lawsuits.

28. Moreover, the Chinese Ministry of Commerce published an article regarding Epstein
Drangel’s involvement in litigation regarding the sale of Chinese counterfeits on e-
commerce platforms. '’

29. In our experience, a small group of attorneys represent defendants in anti-counterfeiting
lawsuits similar to the case at hand, and we have been informed by said defense counsel
that they closely monitor the PACER docket, looking for potential new cases and clients.

30. Neither I, nor anyone else at Spin Master, to the best of my knowledge, have publicized this
Application or Plaintiffs® intent to seek entry of a temporary restraining order against the

Defendants to any third party.

I declare under the penalty of perjury under the laws of the United States of America that to
the best of my knowledge the foregoing is true and correct.

Executed on this‘& day of ﬂb\\m\oﬂ' 2018 in T\l A% \\Ov’k

PN
By: %})’ﬁ iﬁ Wboéﬁ;ea

'” See http://shangwutousu.mofcom.gov.cn/article/resume/af’201711/20171 102664964 .shiml.
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Exhibit A



Authentic Twisty Petz Product

Defendant

Defendant’s Counterfeit Product
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« 2PCS 2PC Super Cute Surprise Twist Magic Animal Child Bracelet Christm...
Store: Lostiug

w Quantity: 1
L Processing by Mov 12, 2018

Size: Lion

Your Order

@ Processing

Shipping

Alrmost there!

Arriving by Dec 14, 2013

Change Shipping Address




DEFENDANT Keep going



Q Search

‘Wwish

7' Popular . Blitz Buy ) Express Recently Viewed Accessories

Baby & Kids

Makeup & Beauty

04:13:17

Buy With Other Shoppers
$1.80 $25

Buy with other shoppers to get it at the lowest price. These people are waiting to

purchase this item with you!

Learn More

M Buy with Maryann

Shippina Information Show Less

(| GigiUlysses

Home Decor Hobbies More

Fashion Design DIY Animal Magic
Tricks Watch Creative Elasticity
Bracelet Girl Twisty Petz Sewing
Magic Mascot Bracelets

$2USD $25USH
Size:

Select Size v

- = Instant offer: Add to cart right now
to unlock a lower price!

© Share Q Add



‘Wwish

Shipping
Gigi Uly # Edit
244 Madison Avenue, no. 41, New York City, New York, United States_ 10016
Billing
Visa oooc- B389 Jasen M. Drangel # Edit
60 East 42nd Sireet, Suite 2520, NYC, Mew ork, United States, 10165
Items In Cart
Fashion Design DIY Animal Magic Tricks Watch £25 3190

Creative Elasticity Bracelet Girl Twisty Petz Sewing
Magic Mascot Bracelets

Size 02
Shipping: $3
(Mow 29 - Dec 1)

1 - Remowe

Price Expires Soon!: Checkout before the timer expires to lock in this price.

Order Summary

+ Apply 8 coupan

ltem Tatal 120
Shipping $3
Order Total $4.50

Place Order

By placing order you agre= to the Terms of Use
and Privacy Policy.

@ 30 Day Free Return and Refund



Order Confirmed!

A confirmation email has been sent to:
sportzjerseyfan@gmail.com

Click here to change your email

“fou can track your order at any time by visiting the Crder History page.

Confinue Shopping

Shipping Address: Payment Method:
Gigi Ulysses Credit Card
244 Madison Avenue Visa: **= 2350
no. 411 Zip/Postal Code: 10185
Mew York City, Mew York 10018
United States
Need Help?

Find the item you need heldp with and tap on Contact Support.

ltems

Order Placed:
Mov @, 2018

Ui P @shion Design DY Animal Magic Tricks Watch Creative Elasticity Br...
. Store: Heep going

BT we¥ )
.}. aig Quiantity: 1
v} -ty Processing by Nov 12, 2018

Your Order

@ Processing

Shipping

Aimost there!

Auriving by Dec 14, 2015

Change Shipping Address




DEFENDANT happystore99



Wwish Q search GigiUysses M W

A

./ Popular . Blitz Buy 0 Express Recently Viewed Baby & Kids Makeup & Beauty Hobbies Home Decor More
XM
XXRRK g g ! y
;* w4 Fashion Design DIY Animal Magic
lobbe Tricks Creative Elasticity Bracelet Girl
P Twisty Petz Sewing Magic Mascot
E ) Bracelets
N r
4 =
; $3.80USD
Size:
7 Cutie Kitty -
. © Share Q Add
*o»
W
. . r
&
8
P
p.; 4
|~ |
03:53:34
Buy With Other Shoppers Learn More

$3.50 $90

Buy with other shoppers to get it at the lowest price. These people are waiting to
purchase this item with you!

©  Buywith Porsha



‘Wwish

Shipping

Gigi Ulysses
244 Madison Avenue, no. 411, New York City, Mew York, United States, 10016

Visa oox-8359 Jason M. Drangel
60 East 42nd Street, Suite 2520, NYC, New York, United States, 10165

Items In Cart

Fashion Design DIY Animal Magic Tricks Creative
Elasticity Bracelet Girl Twisty Petz Sewing Magic

' b " Mascot Bracelets
ﬁ ' Size Cutie Kitty
Shipping: $5
i (Nov 29 - Dec 14)

1 = Remaowve

# Edit

- Edit

%05 $3.80

Price Expires Soon!: Checkout before the timer expires to lock in this price.

Order Summary

+ Apply a coupan

Item Total 380
Shipping 5
Crrder Total $3.80

By placing order you agree to the Terms of Use
and Privacy Policy.

@ 30 Day Free Retwn and Refund



elo,Gigt @ W

Order Confirmed!
A confirmation email has been sent to:
sportzjerseyfan@gmail com

Click here to change your emsil

“You can track your order at any time by visiting the Order History page.

Confinue Shopping

Shipping Address: Payment Method:
Gigi Ulysses Credit Card
244 Madison Avenue Wisar = 3358
no. 411 Zip/Postal Code: 10165
Mew York City, Mew York 10018
United States
Need Help?

Find the item you need halp with and tap on Contsct Suppart.

ltems

Order Placed:
Mov @, 2018

Fashion Design DIY Animal Magic Tricks Creative Elasticity Bracelet ...
Store: happystor=82
Quantity: 1

L
ﬁ Processing by Nov 12, 2018

$3.80
Size: Cutie otty

Your Order
@ FProcessing

Shipping

Almost there!

Asiving by Dec 14, 2018

Change Shipping Address

Contact Suppaort



